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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal by L. P. Steuart, Inc., defendant below, from an 


interlocutory order which reinstated the cause of action of Joseph H. 


Matthews, plaintiff below (J.A. 7). 


) filed by the appellee, seeks damages for 


The complaint (J.A. 3 
s negligence. 


personal injuries allegedly suffered as a consequence of appellant’ 
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The action is one within the general jurisdiction of the United States 
District Court for the District of Columbia. District of Columbia Code 
(1961 Ed.), Title 11, Section 306. 


Jurisdiction of this appeal is granted by 28 U.S.C. 1292 (b) and 
the amended order of Judge Leonard Walsh that a controlling question 
of law is presented and that an immediate appeal may materially 


advance the ultimate termination of this litigation (J.A. 7), 


STATEMENT OF CASE 


Appellee, Joseph H. Matthews, plaintiff below, sued L. P. Steuart, 
Inc. and Thomas Jefferson Pate for personal injuries, claiming that an 
employee of appellant, L. P. Steuart, Inc., did operate a car owned by 
Thomas Jefferson Pate in a negligent manner SO as to cause injury to 
appellee's leg (J.A. 3). The defendant below, Thomas Jefferson Pate, 


has never been served with a Summons and complaint. 


The alleged tort was committed on February 7, 1957, and the 
complaint was filed February 5, 1960 (J.A. 3). In due course, the 
appellant, L. P. Steuart, Inc., filed a timely Answer (J.A. 4), and sub- 


mitted interrogatories to the appellee which were never answered. 


On October 19, 1960, the Clerk of the United States District 
Court dismissed the appellee's cause of action effective August 26, 
1960, pursuant to Local Rule 13 of the United States District Court 
Rules (J.A. 1). 


The appellee through new counsel, filed a motion to reinstate 
his cause of action on October 22, 1962 (J.A. 5). The appellant filed 
opposition to this motion and after oral argument before J udge Leonard 


Walsh, he granted the motion to reinstate the cause of action (J.A. 7). 


Upon timely application, this Court, on January 28, 1963, granted 
appellant leave to appeal from this interlocutory order and the notice 
of appeal was filed on February 6, 1963 (J.A. 9). 
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STATUTES AND RULES INVOLVED 


Section 201 of Title 12 of the District of Columbia Code, 1961 


Edition, provides in part: 


No action shall be brought .. . for any injury to real 
or personal property... after three years from the time 
when the right to maintain any such action shall have 
accrued; . . . and no action the limitation of which is not 
otherwise specially prescribed in this section shall be 
brought after three years from the time when the right to 
maintain such action shall have accrued... 


Rule 13 of the Local Rules of the United States District Court 
for the District of Columbia provides: : 


Rule 13. Dismissal for Failure to Prosecute; Entry of 
Default for Failure to Proceed. 

(a) Clerk to Warn Dilatory Party; Dismissal Without 
Prejudice; Notice Of. If a party seeking affirmative 
relief fails for five months from the time action may be 
taken, to comply with any law, rule or order requisite 
to the prosecution of his claim, or to avail of any right 
arising through a default or failure of an adverse party, 
or to file a Certificate of Readiness under Rule 11(d), 
within six months from the date the action is called on 
the call of the civil calendar, the clerk shall warn the 
dilatory party by mail that his claim will stand dis- 
missed if he fails to comply with this rule, making a 
note in the docket of the mailing; and if the delinquency 
continues for six months the complaint, counter-claim, 
cross-claim or third party complaint of said party, as 
the case may be, shall stand dismissed without prejudice 
whereupon the clerk shall make entry of that fact and 
serve notice thereof by mail upon every party not in de- 
fault for failure to appear, of which mailing he shall 
make an entry. 


(b) Failure to Warn; Effect. A failure of the clerk to 
give the warning as above provided will not affect the 

running of the six months' period or otherwise relieve 
a party from operation of this rule. 


Rule 60(b) of the Federal Rules of Civil Procedure provides in 
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On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a 
final judgment, order or proceeding for the following 
reasons: (1) mistake, inadvertance, surprise, or excus- 
able neglect; .. . or (6) any other reason justifying relief 
from the operation of the judgment. The motion shall be 
made within a reasonable time, and for reasons (1), (2) 
and (3) not more than one year after the judgment, order 
or proceeding was entered or taken... 


STATEMENT OF POINTS 


1. The United States District Court erred in granting the appellee 
Matthew's motion to reinstate his cause of action because the action 
was barred by the statute of limitations at the time the motion was 
filed. 


2. The United States District Court erred in granting the appellee 
Matthew's motion to reinstate his cause of action because Rule 60(b) 
of the Federal Rules of Civil Procedure barred reinstatement of the 


action. 


SUMMARY OF ARGUMENT 


The appellee filed his complaint for negligence two days before 
the statute of limitations would have barred his claim. When his cause 
of action was dismissed without prejudice pursuant to Rule 13, it was 
as though his suit had never been filed in the first instance. The "with- 


out prejudice” aspect of the Rule permits a reinstitution of a claim 


however, such action must be accomplished before the statute of 
limitations bars the claim. In the instant case, the appellee attempted 
to reinstitute his suit five years and eight months after the alleged 
injury. The District Court committed reversible error when it allowed 
the appellee to resurrect his claim after the statute of limitations had 
parred his claim. 
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The order of October 19, 1960, entered by the Clerk of the United 
States District Court is an order which is within the purview of Rule 
60 (b) of the Federal Rules of Civil Procedure. When the appellee filed 
his motion to reinstate his cause of action, the supporting affidavits 
of the appellee and his original counsel were couched in terms of ex- 
cusable neglect. The motion was filed more than two years after the 
order dismissing the cause of action was entered on the District Court 
docket. The unequivocal language of Rule 60(b) states that any request 
for relief from an order wherein the grounds for relief are excusable 
neglect the request must be filed within one year after the order is 


entered. Upon the passage of one year, the discretion vested in the 


District Court in 60 (b) (1) ceases to exist. It was plain error for the 


District Court to grant the appellee's motion to reinstate his cause of 
action two years after the order of dismissal especially in light of the 
fact that the judge found that appellee's counsel did not exercise due 


diligence, i.e. excusable neglect. 


ARGUMENT 


There is no doubt that the appellee's cause of action as evidenced 
by the Complaint sounds in tort (J.A. 3). Therefore, the provisions of 
section 201 of Title 12 of the District of Columbia Code are controlling 
and the three year Statute of limitations is applicable. In this case, 
the alleged tort happened on February 7, 1957 and the suit was filed 
two days before the statute of limitations would have extinguished the 
cause of action (J.A. 3), On February 26, 1960, the appellant filed its 
answer (J.A. 4), Six months later the cause of action stood dismissed 
pursuant to local District Court Rule 13; however, the docket entry was 
not made until October 19, 1960 (J.A.1). The case was dismissed as 
per the terms of the Rule upon the failure of the appellee to take any 
action looking towards the prosecution of his claim for a period of six 
months, The appellee received notice of this dismissal as indicated 


by the docket entry (J.A. 1) and the affidavit of Winston C. Grimm, 
Esq. (J.A. 6). 


Admittedly, the dismissal pursuant to Rule 13 was without 
prejudice; however, this does not mean that by the simple expedient of 
filing an appropriate motion, the aggrieved party may have his case 
automatically restored to the calendar. The Rule promulgated by the 
United States District Court, holding an executive session on June 24, 
1958, was meant to have more than a harassing effect on attorneys, 
that is, it was intended that it would do more than put lawyers to the 
trouble of filing motions after their cases were dismissed. It was 
obviously intended that the Rule have some legal efficacy; it must be 
assumed that the judges attending the executive session knew that a 
case dismissed without prejudice meant that the case or claim would 
be treated as though the suit had never been filed. This is the view of 


a dismissal without prejudice. Humphreys v. United States, 272 F.2d 


411 (9th Cir. 1959). 


Once a suit has been dismissed without prejudice under Rule 13, 
the case may be commenced once more; however, the suit must be 
brought again before the applicable statute of limitations extinguishes 
the cause of action. To adopt any other view of a Rule 13 dismissal 
would reduce the Rule to a mere harassing tactic. It is certain that 
the United States District Court never intended such an interpretation 
of the Rule. It has been the practice in this jurisdiction to file a 
motion to reinstate the suit so dismissed rather than file another com- 
plaint. However, this simplified procedure should not and in fact does 
not vitiate the effects of the statute of limitations. Needless to Say, 
the appellee could not now file another complaint covering the same 
subject matter as contained in his present complaint (J.A. 3). Harris 
v. Pennsylvania Railroad Company, 106 U.S. App. D.C. 399, 273 F.2d 
524 (1959). In the cited case, the plaintiff's suit was dismissed without 
prejudice pursuant to Rule 13 and an appeal from that order was 
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abandoned. Subsequently, a new action covering the same cause of 

action was filed and the trial court dismissed the suit on the grounds 
that the action was barred by the statute of limitations. The appellee 
cannot escape the force of this holding by attempting to resurrect his 


cause of action with a Motion To Reinstate Cause; in effect he is 


attempting to file a law-suit five years and eight months after the 


alleged injury. 


The dismissal of October 19, 1960, effective as of August 26, 
1960, was an order that comes within the purview of Rule 60(b) of the 
Federal Rules of Civil Procedure. Jurin v. Wiltshire Parkway, Inc., 
99 U.S. App. D.C. 187, 238 F.2d 263 (1956). : 

Judge Walsh in his Amended Memorandum and Order stated that 
the original counsel for the appellee lacked due diligence and did not 
attend to the matter when he received notice of the contemplated dis- 
missal (J.A. 7); the affidavits filed by the original attorney and the 
plaintiff himself clearly indicate that the reason for the request for 
relief from the order of October 19, 1960 was based on excusable 
neglect (J.A. 5, 6). Since the District Court found that the basis for the 
motion was excusable neglect the appropriate one year limitation of 
Rule 60(b) was applicable. There are no discretionary powers for the 
District Court to exercise under this situation for the Rule states un- 
equivocally that the motion for relief must be filed within a year after 


the order was entered. 


In the case of Terhune v. American Export Lines, Inc., 24 F.R.D. 
70, affirmed 271 F.2d 127 (2nd Cir. 1959), the Court said that even if 
the plaintiff had shown and proven any of the grounds justifying relief 
under Rule 60 (b) the Court would have been powerless to grant the 
motion to reinstate plaintiff's cause of action, because "The one year 
limitation in Rule 60(b) has long since elapsed and the plaintiff's 


motion cannot now be granted." 
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Judge Walsh circumvented the application of the one year limita- 
tion as set out in Rule 60(b) by stating that since the client was not the 
one who was dilatory then the broader provision of Rule 60 (b) (6) 
allowed reinstatement of the claim (J.A. 7). However, the one year 
limitation of Rule 60(b) cannot be enlarged or disregarded by resort 
to subsection (6) of the Rule. McCawley v. Fleishmann Transportation 
Company, 10 F.R.D. 624 (1950). 


In essence Judge Walsh said that a client is not bound by the acts 
of his duly chosen attorney. This concept is definitely not the law and 
the Supreme Court so held very recently in Link v. Wabash Railroad 
Company, 370 U.S. 626 (1962). In Link, supra, the Supreme Court 
upheld the dismissal of a plaintiff's cause of action by a U. S. District 
Court when the party's attorney failed to appear at a scheduled pre- 
trial conference. With respect to the client being bound by the attor- 


ney's actions, Justice Harlan said in the majority opinion, at pages 


633 and 634: 


"Petitioner voluntarily chose this attorney as 
his representative in the action, and he cannot now 
avoid the consequences of the acts or omissions of 
this freely selected agent. Any other notion would 
be wholly inconsistent with our system of represen- 
tative litigation, in which each party is deemed 
bound by the acts of his lawyer-agent and is con- 
sidered to have ‘notice of all facts, notice of which 
can be charged upon the attorney.'" 


Appellant believes that the guiding principle enunciated in the 
Link case, supra, is applicable to the present factual situation, notwith- 
standing the opposite view taken by this Court in Barber v. Tuberville, 
94 U.S. App. D.C. 335, 218 F.2d 34 (1954), In the latter case a division 
of this Court held in a two to one opinion that the client was not respon- 
sible for the acts of her attorney and therefore, relieved her of a 
judgment that had been entered against her. The opinion in Link, supra, 
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contradicts this holding and therefore appellant states that Barber, 
supra, has lost its vitality and is no longer the controlling law. 


An examination of the docket entries and the two affidavits filed 
in this case (J.A. 1, 5, 6) clearly support appellant's contention that the 
language of Rule 60(b) bars the reinstatement of appellee's claim more 


than two years after it was properly dismissed. 


CONCLUSION 


For the reasons heretofore stated, appellant, L. P. ‘Steuart, Inc., 
respectfully submits that the ruling of the U.S. District Court be 
reversed and that the Motion To Reinstate Cause be denied. 


Respectfully submitted, 


JOSEPH S. McCARTHY 
JOSEPH P. CLANCY 


745 Washington Building 
Washington 5, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH H. MATTHEWS 
3728 New Hampshire Avenue, N. W 
Washington, D. C. 


Plaintiff, 
CIVIL ACTION NO. 363-60 


vs. 


) 
-) 
) 
) 
) 
) 
L. P, STEUART, INCORPORATED 
a corporation ) 
) 

) 

) 

) 

) 

) 

) 

) 


1440 P Street, N. W. 
Washington, D. C. 


and 


THOMAS JEFFERSON PATE 
4925 Lee St., N. W. 
Washington, D.C. 


Defendants 
DOCKET ENTRIES 
Date Proceedings 
1960 
Feb. Complaint, appearance Jury Demand filed 


Feb. Summons, copies (2) and copies (2) of Complaint issued #1 
ser. 2-9-60 


Feb. Answer of deft #1 to complaint; c/m 2-26-60; Appearance 
of McInerney and McCarthy as attys for deft #1. filed. 


Aug. Interrogatories to pltf; c/m 7-26-60. filed. 


Oct. Cause dismissed under Rule 13, as of 8-26-60 (N) 
(By Clerk) 


1962 


Oct. 22 Motion of plaintiff to reinstate cause, c/m 10-22-62; 
affidavit; M. C. 10-22-62, appearance of Joseph D. Bulman 
& Sidney M. Goldstein. filed. 


Opposition of deft to pltffs' motion to reinstate cause; 
P & A; c/m 10-31-62. filed 
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Proceedings 


Dict — Dac 


Additional memoranda of deft #1 in opposition to pltff's 
motion to reinstate; c/s 12-4-62. filed 


Points & authorities of pltff in support of pltff's motion 
to reinstate; c/s 12-4-62. filed 


Affidavit of Winston C. Grimm; c/s 12-4-62. tiled 


Motion to reinstate argued & submitted (Rep D. F. Sweet) 
Walsh, J. 


Memorandum & order granting pltff motion to reinstate. 
(N) Walsh, J. 


Motion of deft to amend order; P & A; c/m 12-12-62; 
MC 12-12-62. tiled 


Opposition of pltf. to motion to amend order; c/m 12-14-62. 
filed 


Amended memorandum & order granting pltffs motion to 
reinstate & that court is of opinion that an immediate 
appeal under 28 USC 1292 (b) may advance termination ot 
this litigation. (N) Walsh, J. 


Certified copy of order of USCA directing Clerk tc file 
respondents answer to application for leave to appeal 
from an interlocutory order and granting application. 
tiled 
Notice of appeal of deft. #1; deposit by Clancy $5.00 
(copies mailed to Joseph Bulman and Winston C. Grimm}. 
filed 


Cost Bond on Appeal of deft with American Employers 
Insurance Co. in sum of $250.00 - approved (Fiat) Jones. J. 


[Filed Feb. 5, 1960] 


COMPLAINT FOR DAMAGES NEGLIGENCE 
ersonal Injuries 


1. The claim herein for relief on behalf of the plaintiff, Joseph 
H. Matthews, against defendants L. P. Steuart, Incorporated, a corporation, 


and Thomas Jefferson Pate, is for an amount in excess of Three - 
Thousand ($3,000.00) Dollars, and within the jurisdiction of this Hon- 


orable Court. 

2. That the plaintiff, Joseph H. Matthews, is an adult citizen of 
the United States and a resident of the District of Columbia, and Sues 
L. P. Steuart, Incorporated, a corporation and Thomas Jefferson Pate, 
for the injuries he sustained as hereinafter setforth. 

3. That heretofore, on to-wit the 7th day of February, 1957, the 
plaintiff, Joseph H. Matthews, was a customer and business invitee of 
the defendant L. P. Steuart, Inc., in the defendant corporations garage, 
located in a building numbered 1440 P Street, N. W., in the District of 
Columbia; and at said time and place the defendant corporation acting 
by and through an agent, employee and servant, one John R. Hurd, who 
did operate and drive an automobile owned by Thomas Jefferson Pate, 
with his consent, in a careless and negligent manner, in'an area in the 
said garage and building maintained under the exclusive management 
and control of the defendant corporation, for use of customers and 
business invitees; that plaintiff Joseph H. Matthews, a customer and 
business invitee at the time and place aforesaid, while standing in such 
area maintained in said building, plaintiff was struck by the automobile 
aforesaid, and was pinned against a wall with great force and violence, 
causing plaintiff serious, permanent, and painful injuries. 

4. Asa result of the defendants act and negligence as aforesaid 
the plaintiff sustained severe permanent and painful injuries consisting 
of a severely crushed right leg, which required the plaintiff to remain 
in a hospital for an extended period of time; and necessitating skin 
graft and other surgery; that the right leg of the pa is impaired 
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in its use and he continues to suffer in its use; that the plaintiff has 
sustained painful injuries in and about the body and limbs; has suffered 
and will continue to suffer great physical pain, nervous shock and mental 
anguish; has expended and will continue to expend, large sums of money 
for hospital, surgery and medical care; and in the future will be unable 
to pursue gainful employment. 

WHE REFORE, the plaintiff Joseph H. Matthews, demands judg- 
ment against both defendants or each of them in the sum of Sixty - 
Thousand ($60,000.00) Dollars, with interest and costs. 


/s/ Winston C. Grimm 
a Oe 


Attorney For Plaintiff 
DEMAND FOR JURY TRIAL 


Plaintiff demands a trial by jury of all the issues herein. 


/s/ Winston C. Grimm 
Attorney For Plaintiff 


[Filed Feb. 26, 1960] 
ANSWER OF DEFENDANT, L. P. STEUART, INCORPORATED 


Now comes the defendant, L. P. Steuart, Incorporated, by its 
attorneys, McInerney & McCarthy, and for answer to the Complaint filed 
herein states that it is not required to answer the allegations contained 
in Paragraph One (1); admits the allegations contained in Paragraph 
Two (2); denies the allegations contained in Paragraph Three (3); has 
insufficient information upon which to form a belief regarding the al- 
legations contained in Paragraph Four (4) and denies the same; and for a 

FIRST DEFENSE, states that the Complaint fails to allege a cause 
of action either in law or in fact which would entitle the plaintiff to re- 
cover from this defendant; and for a 

SECOND DEFENSE, states that the plaintiff was guilty of contribu- 
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tory negligence, which is a bar to his recovery in this action; and for 


a 1 
THIRD DEFENSE, states that the injuries and damages, if any, 
sustained by the plaintiff were not due to any negligence or carelessness 
n the part of this defendant but were the result of an avoidable accident. 


McINERNEY & McCARTHY 

One Thousand Connecticut Avenue 
Attorneys for Defendant | 

L. P. Steuart, Incorporated 


By /s/ Wilbert McInerney 


[Certificate of Service] 


[Filed Oct. 22, 1962] 
MOTION TO REINSTATE CAUSE 


Comes now the plaintiff by his attorneys and moves the Court 
to reinstate the written cause of action which was discussed under Local 
Rule 13 and for reasons therefor refers to the attached affidavit which 
is prayed to be considered as a part thereof. 
/s/ Joseph D. Bulman | 
/s/ Sidney M. Goldstein 
[Certificate of Service] : 


[Filed Oct. 22, 1962] 
AFFIDAVIT 


I, Joseph H. Matthews, being first sworn, depose and say: 

That I was hurt when struck by an automobile on February 7, 1957. 
That I retained Winston C. Grimm, @ member of the bar of this Court, 
to represent me and he filed suit in my behalf in this Court February 5, 
1960. That answer to said complaint was filed in behalf of one defendant 
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on February 26, 1960; that service was never obtained on the other 
defendant. That from time to time my counsel informed me that the 
case was proceeding and that settlement of it would be made "soon". 
That I, and others in my behalf, made numerous inquiries of Mr. Grimm 
concerning the status of my case but he failed and refused to answer 
such inquiries. 

That in or about March 1962 I checked the progress of the case with 
the Clerk of the Court and first learned that the case had been "dismissed, 
without prejudice, pursuant to Local Rule 13, for failure to prosecute, 
as of August 26, 1960". 

That Mr. Grimm then advised me that steps would be taken to 
reinstate the case but no action has been taken and Mr. Grimm has failed 
and refused to answer further inquiries concerning this. 

That the mishandling of this case has been without fault on my part 
and I have now obtained other counsel to represent me. 

/s/ Joseph H. Matthews 


[Jurat - Oct. 22, 1962.] 


[Filed Dec. 4, 1962] 
AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 

I, Winston C. Grimm, being first duly sworn, depose and Say: 

That I did file on behalf of Joseph H. Matthews, a Complaint 
against L. P. Steuart, Inc., and Thomas Jefferson Pate, on the 5th day 
of February, 1960; that prior to and after this filing talks and negotiation 
were had; that during the entire time your deponent was beset with per- 
sonal problems of a seeming and actual large magnitude, ever present, 
deponents wife under directions of Doctor's was operated upon on two 
separate occasions; that both operations were major operations; which 
included X-ray to retard and arrest cancer over a long period of time; 
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that the parents of your deponent were ill during this time and both 
parents died in the year 1959; that during the entire handling of this 
case your deponent was not aware of the affect of the happenings 
through the years; that at the time of the dismissal of the Matthews 
cause, deponent was helping in the burial of another member of the 
family; that upon receipt of the notice of the dismissal under Rule 13, 
deponent has because of some unknown reason to himself, perhaps of 


a morbid fear complex, his black out mentally, with regard to the 


Reinstatement of the dismissed case. 
/s/ Winston C. Grimm 
|Jurat - Dec. 4, 1962.] 


[Filed Jan. 4, 1963] 
AMENDED MEMORANDUM AND ORDER 


This matter comes before the Court on plaintiff's motion to re- 
instate an action dismissed on October 19, 1960, with supporting affi- 
davit of the plaintiff herein, and on the opposition of defendant, and also 
an affidavit of former counsel for plaintiff. There is no dispute as to 
the facts, which, briefly stated, are as follows: 

Plaintiff sustained personal injuries allegedly resulting from the 
negligence of the agent of defendant corporation in the operation of a 
motor vehicle. Plaintiff retained counsel and an action was filed on 
February 5, 1960. Answer was filed by the corporate defendant on 
February 26, 1960, denying negligence, etc.; there was no service on 
the indivudual defendant. Interrogatories were propounded to the plain- 
tiff on August 3, 1960. No further action was taken and the matter was 
dismissed on October 19, 1960, by the Clerk, after proper notice to 
plaintiff's counsel. The present motion to reinstate was filed October 22, 
1962. : 

The motion, the affidavit of plaintiff and the affidavit of former 
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counsel for plaintiff, Winston C. Grimm, Esquire, clearly indicate to 
the Court the lack of due diligence on the part of the then counsel] for 
plaintiff and none on the part of the party plaintiff. Said former counsel 
for plaintiff explains his lack of diligence as a result of personal troubles 
which beset him during the time in question. 
: The law is quite clear that under the usual circumstances the 

: party to an action is bound by the action of his counsel. This is clearly 
set forth by the Supreme or 4 ecently, as 1962 in Link v. Wabash 
Railroad Compan PrsRAXT AL tow ver, the Court is of the opinion 
that this particular case rests upon its own facts, and Rule 60(b) (6) 
of the Federal Rules of Civil Procedure was actually promulgated to 
embrace the unusual features of a dismissal where the party plaintiff 
has not had opportunity to submit his question to a court, and is in and 
of itself a "catch-all" rule where the other reasons, such as excusable 
neglect are expressly covered. There is no question as to the desira- 
bility of clearing the court's docket, but certainly not to the extent of 
prohibiting a party litigant from submitting his case to acourt. See 
dissenting opinion in Link v. Wabash Railroad Company, Supra. 
oe " The Court feels that in this particular case the client, plaintiff, 


fa person unfamiliar with court procedures, should not be penalized by 


d vf ; ( the action of his counsei, who admittedly did not attend to the matter 


\when he received notice of the contemplated dismissal. 

Accordingly, it is this 1st day of January 1963, 

ORDERED, that plaintiff's motion to reinstate cause be, and the 
same hereby is, granted. 

The undersigned is of the opinion that this order invclves a con- 
trolling question of law as to which there is substantial ground for dif- 
ference of opinion and that an immediate appeal from this order as 
authorized by 28 U. S. C. $1292(b) may materially advance the ultimate 
termination of this litigation. 


/s/ Leonard P. Walsh, 
JUDGE 


[Filed Feb. 6, 1963] 
NOTICE OF APPEAL 


Notice is hereby given this 6th day of February, 1963, that 
defendant L. P. Steuart, Inc. hereby appeals to the United States Court 
of Appeals for the District of Columbia from the Order of this Court 


entered on the 4th day of January, 1963 in favor of plaintiff Joseph H. 


Matthews against said defendant L. P. Steuart, Inc. 


/s/ Joseph P. Clancy 
Attorney for L. P. Steuart, Inc. 
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APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 


In the Opinion of the Appellee, the Question is: 


1. Whether it was a gross abuse of discretion of the Motions 
Judge to reinstate this cause of action which previously had been dis- 
missed pursuant to District Court Rule 13 where the appellant has not 
shown, or attempted to show, that it has, or that it will be, prejudiced, 
or that an actual injustice would ensue to it by having the cause of 
action heard by a jury on its true merits. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,504 


L. P. STEUART, INC., 


Appellant, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


Appellee, Joseph H. Matthews, plaintiff below, sued the appellant, 
L. P. Steuart, Inc. and one Thomas Jefferson Pate for personal injuries 
which he sustained on February 7, 1957, when he was a customer and 
buSiness inviteee at the place of business of the appellant, waiting for 
the return of his own automobile which had been left with appellant for 
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a check-up and repairs. An employee of the appellant, while operating 
a vehicle of the individual defendant, who was another customer of the 


appellant, negligently and carelessly ran into the appellee, knocking 


him down and severely crushing his leg and permanently injuring him. 
As the result of the injuries sustained, the appellee was hospitalized 
from January 7, 1957 to May 3, 1957 — approximately 3 months. 


Suit was filed on February 5, 1960 and service of process 
obtained upon the corporate defendant, the appellant, but not upon the 
individual defendant. 


On October 19, 1960, a notation of Dismissal under Local Rule 13 
was filed by the Clerk of the United States District Court and the cause 
was dismissed without prejudice as of August 26, 1960. This notice of 
dismissal was not known to the appellee. 


On October 22, 1962, new counsel, on behalf of the appellee, filed 
a motion under Federal Rule 60(b)(6) to reinstate the cause to which an 
opposition was filed by the appellant. After oral argument before Judge 
Walsh, the Motion to Reinstate the cause of action was granted. 


STATEMENT OF POINTS 


1. That the action taken by the U. S. District Court was within the 
sound discretion of the Motions Judge and will not be disturbed absent 
abuse of discretion. 


2. That the action taken by the U. S. District Court was not an 
abuse of discretion in reinstating appellee's cause of action pursuant to 
Rule 60(b)(6) of the Federal Rules of Civil Procedure and finding that 
the Motion to Reinstate was filed within a reasonable time. 


3. That the action taken by the U. S. District Court in reinstating 
appellee's cause of action was correct when there was no prejudice 
appearing on the face of the record and appellant presented no evidence 
of any kind to the Court that it would be prejudiced or that an injustice 
would ensue to it by a jury trial on the merits. 
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4, Although appellant is entitled to a prompt trial, the appellee 
should not be denied any trial. 


SUMMARY OF ARGUMENT 


1. There was no clear abuse of discretion of the Motions Judge 
to reinstate this cause of action which had been dismissed pursuant to 
District Court Rule 13. 


2. Though this appellant is entitled to a prompt trial, it has not 
been prejudiced by reinstating this cause of action and yet affording 
the appellee his day in court and a trial by jury on the merits of his 


case. 


ARGUMENT 
I 
THE LOWER COURT ACTED WITHIN ITS SOUND DISCRETION 


An application to vacate a judgment is addressed to the sound dis- 
cretion of the trial court, the exercise of which will not be disturbed 
on appeal except for abuse. (Emphasis supplied). Bridoux v. Eastern 


Air Lines, Inc. (1954), 93 U.S. App. D.C. 369, 214 F.2d 207. 


In the case of Bush v. Bush (1933), 61 App. D.C. 357, 63 F.2d 134, 
this Court held that after a court has exercised its discretion, the 
reviewing court ought not to interfere unless a plain case of an abuse of 


discretion is made out. 


The Motion to Reinstate this cause of action was addressed to the 
sound discretion of the trial court which, after hearing oral arguments 
of counsel for both sides, reinstated the cause of action. after finding 
that the appellee should not be penalized for the lack of diligence of his 


then counsel. 
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The relief granted to the appellee was pursuant to Rule 60(b)(6) 
with its broad provisions providing for relief from a final judgment or 
order for "any other reason justifying relief from the operation of the 


judgment.” 


Appellant contends that the trial court should have ruled on the 
more narrow provisions of Rule 60(b)(1), Federal Rules of Civil Pro- 
cedure, "mistake, inadvertence, surprise, or excusable neglect,” 
requiring that relief be sought not more than one year after the judg- 
ment or order was entered. The support of such a contention would 
demand a high price of the appellee for the actions of his then counsel 
by denying him a trial by jury; such a determination would be harsh and 
inequitable and would not render justice in a meritorious case. 


The appellee, through his new counsel, filed his motion to re- 
instate within a reasonable time. Klapport v. U.S., 335 U.S. 601 (1949), 
93 L.Ed. 266 (Relief granted some four years after judgment). Lafferty 


v. U.S., 107 U.S. App. D.C. 318, 277 F.2d 348 (1960) (Delay of 2-1/2 
years not unreasonable), Williams v. Douglas (1954), 94 U.S. App. D.C. 
221, 215 F.2d 487 (Motion filed "timely" 3 years after judgment entered), 


I 


APPELLANT WAS NOT PREJUDICED AND IT WAS NOT CAUSED 
ANY INJUSTICE BY REINSTATEMENT OF THE CAUSE OF ACTION 


The appellee has a good cause of action against the appellant to 
which there is no real or meritorious defense. To deny the appellee his 
day in court and to a trial by jury is to take away from him one of his 
greatest constitutional guarantees — the right to a trial by jury — and 
this without personal fault or dereliction. 


Our jurisprudence is fundamental to the principle of a trial on the 
merits of a case rather than summary action wherein the litigant is 
deprived of the right to be heard by a jury of his peers — a most humane 


right. 
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Appellant wishes to take away from the appellee this basic con- 
cept of our American jurisprudence because of the actions of his then 
counsel who was met with great psychological and family problems in- 
cluding serious illness and even death in the family, all of which was 
unknown to the appellee — the person who will be most grievously hurt 
to be denied his right to a trial. : 


It was not necessary to have joined the individual defendant in 
this cause of action as he was merely the owner of the vehicle in ques- 
tion and the action could have proceeded against the corporate defend- 
ant, the appellant herein, by having dismissed the action as to the 
individual defendant. The case against the appellant was at issue after 
it had filed its answer to the Complaint. 


Rule 60(b)(6) of the Federal Rules of Civil Procedure must be 
construed liberally and to do justice as was aptly said by J ustice Black 
(Justices Frankfurter and Douglas concurring) dissenting in the case of 
Ackermann v. U.S., 340 U.S. 193, 95 L.Ed. 207, on page 202: 


"The Court's interpretation of amended Rule 
60(b) of the Federal Rules of Civil Procedure | 
neutralizes the humane spirit of the Rule and © 
thereby frustrates its purpose. The Rule empowers 
courts to set aside judgments under five traditional, 
specified types of circumstances in which it would 
be inequitable to permit a judgment to stand. But 
the draftsmen of the Rule did not intend that these 
specified grounds should prevent the granting of 
Similar relief in other Situations where fairness 
might require it. Accordingly, there was added a 
broad sixth ground; ‘any other reason justifying 
relief from the operation of the judgment’ . . oe 


and on page 205, Justice Black Says: 


"Tt does no good to have liberalizing rules like 
60(b) if, after they are written, their arteries are 


hardened by this Court's resort to ancient common 
law concepts.” (Emphasis supplied) 
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Where the facts, as herein, show the party against whom the dis- 
missal was granted was not personally negligent in protecting his 
interest, the courts are reluctant to attribute to the parties the errors 
of their legal representatives, Barber v. Tuberville (1954), 94 U.S. 
App. D.C. 335, 218 F.2d 34. 


The case of Manson v. First National Bank of Indiana (1951), 366 
Pa. 293, 77 A.2d 399, holds to the proposition that when a plaintiff 
places his case in the hands of reputable counsel he will not be turned 
out of court if the delay complained of was or was almost entirely on 


account of neglect or oversight of counsel. 


Where appellant cannot support factually that it would be preju- 
diced by the passage of time so as to overbalance the certainty of 
prejudice to the appellee to have no trial at all, appellee should have a 
trial on the merits, though appellant is entitled to a prompt trial. 
Rankin v. Shayne Brothers, Inc. (1960), 108 U.S. App. D.C. 47, 280 F.2d 


55. In Rankin no action was taken for more than two and one half years 


after a motion to dismiss for lack of prosecution was granted. Both 
appellant and his counsel had been ill. 


"The dismissal of a party's cause of action is 
drastic punishment and should not be invoked except 
in those cases where the actions of the party show 
a deliberate and contumacious disregard of the 
Court's authority. * * * Courts exist for the sole 
purpose of rendering justice between parties accord- 
ing to law. While the expedition of business and the 
full utilization of their time is highly to be desired, 


the duty of administering justice in each individual 
case must not be lost sight of as their paramount 
objective.” (Emphasis supplied) Allegro v. Afton 
Village Corp. (1952), 9 N.J. 156, 87 A.2d 430. 

To permit the dismissal of this action would inflict a serious 
injury upon the appellee and his family, who are innocent of any wrong- 
doing and would be taking from them a property right without due 
process of law because of the personal conduct of his attorney. "It 
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was neither necessary or proper to visit the sins of the lawyer upon 


his client.” 


Mr. Justice Black very ably summed up this situation in the dis- 
senting opinion of the case of Link v. Wabash R. Co., US. ay. 
8 L.Ed. 2d 734, 825 (4), when he said: 


"'& * * it seems to me to be contrary to the most 
fundamental ideas of fairness and justice to impose 
the punishment for the lawyer's failure to prosecute 
upon the plaintiff who was simply trusting his lawyer 
to take care of his case as clients generally do. * * * 


"The plaintiff's cause of action is a valuable 
property within the generally accepted sense of that 
word, and, as such, it is entitled to the protections of 
the Constitution. Due process requires that property 
shall not be taken away without notice and hearing. I 
do not see how the result here can be squared with 
that constitutional requirement. KOE F 


"He (the client) has a right to rely at least to 
some extent upon the fact that a lawyer has a license. 
From this he is also entitled to believe that the law- 
yer has the ability to look out for his case and that he 
should leave the lawyer free from constraint in Going 
so. Surely it cannot be said that there was a du 
resting upon him Link), a layman plaintiff, to try to 
supervise the dail professional services of the 


lawyer he had chosen to represent him,” (Emphasis 
supplied.) 


Even though the appellant was entitled to a speedy and prompt 
trial, it has made no showing that it would be prejudiced by this delay. 


This Court in the Bridoux case, supra, had before it the question 
of setting aside a default judgment by the District Court. On page 372, 


this Court said: 


"Since no intervening rights appear to have 
been prejudiced, since a good faith defense on the 
merits had been put forward by answer, since no 
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lack of good faith appears in any other respect, and 

because the facts of the case indicate no significant 

reason for precluding a trial on the merits, we 

think it was improvident not to grant any relief 

whatsoever * * *," 

In the case at the bar, the appellee has a meritorious case to 

which the appellant has shown no just defense. To reverse the action 
of the District Court would deny appellee of a substantial right without 


the appellant even showing that the balance of equities are in its favor. 


In Tozier v. Charles A. Krause Milling Company (1951), 189 F.2d 
242 (3rd Cir.), a default judgment had been entered against the defendant 
and the court had before it the review of the discretion of the District 
Court in setting aside the default judgment. The Court said: 


"Since the relief sought by defendant was 
essentially equitable in nature, it is proper for the 
Court to consider whether any prejudice will result 
to the plaintiff if the judgment is set aside. 


"The record here discloses that there are no 
intervening equities, and that no special harm would 
result to the plaintiff except some delay in finally 
realizing satisfaction of its claim, should plaintiff be 
successful on trial." 


On March 7, 1963, this Court decided the case of Wertz v. Brown 
& Root, Inc. et al., No. 16,818, and reviewed the summary judgment 
granted to the appellees in the District Court which was based upon a 
confused complaint and pleadings. In vacating the judgment this Court 
said: 
"These pleadings were drafted by officers of the 
courts and these officers being licensed to practice, 


the Courts are not without some responsibility to the 
public.” 


Manson v. First National Bank of Indiana, supra, is authority for 


the proposition that a case will not be dismissed for want of prosecution 


where the delay has not caused any injury to the other side. 
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The above Court held that the lower court had abused its dis- 


cretion in entering a judgment of non-pros and said: 


"The principles governing the entry of a judg- 
ment of non-pros for the failure on the part of the 
plaintiff diligently to prosecute his case are well 
established. There is no fixed rule as to the length 
of delay that will bar him from proceeding (citing 
cases)... . Nor will the plaintiff be penalized for 


laches if his delay has not resulted in injury to his 
adversary. 


"Tt might be sufficient to rest the decision in 
the present case upon the last stated principle, 
namely, that delay will not be held against a plain- 
iff if no damage results therefrom to the defendant." 


t 
(Emphasis supplied. ) 

Where injuries are substantial, the merits of the cause clear, the 
courts will not deny a party of his day in court where the defendant 
shows no prejudice. Joseph Davis Vv. Lyndell Corp. (1961), 216 N.Y.S. 
2d 440. 


In the case of Reddington Bank v. Rank (1954), 176 Kansas 484, 
271 P.2d 807, the Supreme Court of Kansas, in holding that the lower 
court had abused its discretion in dismissing the case, said on page 
812 of 271 P.2d: 
"This Court is in complete harmony with the 
purpose of the courts to clear their dockets of old 
cases in order to save time and expenses and to 


expeditiously dispatch the court's business. Such 
practice is commendable and should be encouraged. 
On the other hand it is highly important that the 
drastic procedure of dismissing an action involvin 
ights of a citizen should be exercised with utmost 


r 
care." (Emphasis Supplied.) 

It is submitted to the Court that Rule 60(b)(6), of the Federal 
Rules of Civil Procedure, is a rule to impart fairness and justice and 
prevent inequities to litigation as aptly stated in the case of Klapport 
v. U.S. (1949), 335 U.S. 601, 69 S. Ct. 384, 93 L.Ed. 266: 


10 


"Rule 60(b)(6) vests power in courts adequate 
to enable them to vacate judgments whenever such 
action is appropriate to accomplish justice.” 


In favoring a trial on the merits, the Court said in Patapoff v. 
Volistedt's Inc. (1959), 267 F.2d 863 (9th Cir.): 


"Rule 60(b) is clearly designed to permit a 
desirable legal objective: that cases may be 
decided on their merits. Cases applying Rule 60(b) 
have uniformly held that it must be given a liberal 
construction. * * * Since the interests of justice 
are best served by a trial on the merits, only after 
a careful study of all relevant considerations should 
courts refuse to open default judgments." 
While the foregoing involved vacating a default judgment, the same 


rule applies in cases of vacating dismissals for lack of prosecution. 


I 
CASES CITED BY APPELLANT ARE NOT COMPARABLE 


Appellant contends that because the motion to reinstate was filed 
after the statute of limitations had run, the District Court should not 
have re-instated the herein cause of action. 


In the cases cited by the appellant, new suits were brought after 
dismissal without prejudice, and the statute of limitations had run but 
no attempt was made to file a motion to reinstate. 


Appellee was aware of the fact when he filed his motion to re- 
instate that he would not be able to survive the attack of a motion to 
dismiss if he had filed a new action after the statute of limitations had 


run. 


In all fairness and justice the motion to reinstate was filed and 
granted so that the appellee could have a trial on its merits. 
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The reinstatement of the cause of action is not a new action but a 
continuation of the former action and the fact that the statute of limita- 


tions has run does not enter the picture." 


With regard to the Statute of Limitations, a non-suit or dismissal 
and later reinstatement of the case operates to leave the case just as it 
was at the time of the original institution of the suit. Colton v. Lyter, 
81 Texas 10, 16 S.W. 553. 


In Casner v. Daily News Co., 106 P.2d 200, it was held that where 
an order vacating an order of dismissal was entered, the cause of action 


stood as one pending and undetermined in the Court. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 


ruling of the U. S. District Court reinstating the herein cause of action 
be affirmed. 


Respectfully submitted, 


JOSEPH D. BULMAN | 
SIDNEY M. GOLDSTEIN 
ARTHUR S. FELD 
ROSCOE A. FARETTA 


820 Woodward Building 
Washington 5, D. C. 
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PETITION FOR REHEARING EN BANC 


The reinstatement of appellee's case was affirmed by a division 
of this Court on January 16, 1964. The appellant respectfully requests 


the Court to rehear this case en banc for the following reasons: 


(1) the division's opinion plainly demonstrates that affirmance 
was based upon an erroneous interpretation of the applicable 
provision of the Federal Rules of Civil Procedure; (2) the rule 
of law announced as the basis for affirmance is contrary to the 


prior holding of the United States Supreme Court in Link v. 


Wabash Railroad Company, 370 U.S. 626 (1962). 
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The basis for each of these allegations shall be considered 
individually. 

1. The Division's Opinion Plainly Demonstrates 

_, That Affirmance Was Based Upon an Erroneous 
Interpretation of the Applicable Provision of the 
Federal Rules of Civil Procedure. 

There is no doubt that the trial judge found that the dismissal of 
the plaintiff's claim was entered because of the “lack of due diligence 
on the part of the then counsel for plaintiff” (J.A. 7, 8). From an 
examination of the record, it is quite apparent that this absence of due 
diligence or neglect was inexcusable. The majority and dissenting 


opinions in this case characterized the neglect as such (Op. p. 3, p. 5). 


However, the description of this conduct as inexcusable affords 
no basis for relief under Rule 60(b) of the Federal Rules of Civil Proce- 
dure. Infact, the very language of the Rule clearly indicates that a 


contrary result must be reached. 


The pertinent portion of that Rule states that a court may relieve 
a party from a final order if the reason advanced is excusable neglect 
and an appropriate motion is filed within a year from the entry of the 
order. By definition, the term "excusable" necessarily eliminates 


"inexcusable," as the two terms are contradictory‘and mutually exclusive 


of one another. Inclusio unius est exclusio alterius. The Rule only 


affords relief to neglect which can be excused, not to that type of relief 
which is inexcusable. To carry the majority holding to its logical extreme, 
it would seem that if an attorney is going to mishandle a case for a client, 
he should do so in a manner which can be characterized as grossly neglect- 
ful because then relief is obtainable even after the expiration of the one- 
year time limitation; whereas, under similar circumstances, if his con- 
duct had been excusable, he would have been barred from any relief. 


The fallacy of the interpretation of the Rule made by a division of this 
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Court can be readily seen. The Rule in its present form makes it quite 
clear that it is justifiable neglect which is subject to its remedial 


provisions, not that type of conduct which is shocking or flagrant. 


The division relies on the case of Klapprott v. United States, 
335 U.S. 601 (1949) for the proposition that this instant case warrants 
application of subdivision (6) of Rule 60(b). Klapprott, supra, is dis- 
tinguishable from the present case. This instant case involves neglect, 
whether it be excusable or inexcusable. Klapprott, supra, did not 
involve neglect and if it had the Supreme Court said the petitioner would 
not have been afforded relief. On page 613, the majority opinion said: 


"It is contended that the one-year limitation bars petitioner 
on the premise that the petition to set aside the judgment 


showed, at most, nothing but 'excusable neglect.' And, of 


course, the one-year limitation would control if no more 

than 'neglect' was disclosed by the petitioner. In that 

event the petitioner could not avail himself of the broad 

‘any other reason' clause of 60(b).""_ (Emphasis supplied.) 
In Klapprott, supra, the petitioner was incarcerated and had no lawyer 
to represent him when the judgment was entered against him. The very 
term neglect implies that there is available a choice of two courses of 
action for a person to take, one being appropriate or diligent and the 
other being dilatory in character. In Klapprott, supra, the petitioner had 
no such choice to exercise. The Supreme Court held that it was more 


than a case of neglect since the petitioner had been deprived of exercising 


any choice of action by his incarceration and lack of counsel to assist 


him. 
There is no escaping the fact that in the instant case, the trial 


judge, as well as the majority and dissenting opinions, found that the 


case involved neglect only, whether it be described as gross or otherwise. 
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As stated in Klapprott, supra, after the one-year limitation has expired, 


the court is powerless to grant any relief for neglectful activity. 


Another case relied on by the division supports this petitioner's 
contention that Klapprott, supra, stands for the proposition that "neglect" 
will not survive the time limitation of Rule 60(b). United States v. Kara- 
halias, 205 F. 2d 331, on rehearing 334 (2d Cir. 1953). 


2. The Rule of Law Announced as the Basis for 
Affirmance Is Contrary to the Prior Holding 
of the United States Supreme Court in Link v. 
Wabash Railroad Company, 370 U. S. 626 (1962). 


The ruling of the division of this Court will have effects extending 
far beyond the immediate parties to this suit. The majority opinion would 
seem to weaken the responsibility of the lawyer to his client. In fact, the 
case stands for the proposition that a client is not bound by the omissions 
of his retained counsel where the client himself was not negligent. The 
undermining of the representative system of jurisprudence as practiced 


in this country is discernible from this holding. 


The division's position is in direct conflict with the recent 
opinion in Link v. Wabash Railroad Company, 370 U.S. 626 (1962). The 
portion of the opinion quoted below points up this fact when read in light 


of the instant opinion. 


"There is certainly no merit to the contention that dis- 
missal of petitioner's claim because of his counsel's 
unexcused conduct imposes an unjust penalty on the 
Client. Petitioner voluntarily chose this attorney as his 
representative in the action, and he cannot now avoid the 
consequences of the acts or omission of this freely 
selected agent. Any other notion would be wholly incon- 
sistent with our system of representative litigation, in 
which each party is deemed bound by the acts of his 
lawyer-agent and is considered to have ‘notice of all 
facts, notice of which can be charged upon the attorney.' 
Smith v. Ayer, 101 U.S. 320, 326.” (pp. 633-634). 
(Emphasis supplied.) 


) 


The division's judgment contradicts not only the ruling of the 


Supreme Court in Link, supra, but as pointed out earlier, it is contrary 


to the holding in Klapprott, supra. 


What is needed today is a stronger emphasis placed upon a 
lawyer's responsibility to his client and this cannot be accomplished by 
decisions which are going to erode or vitiate this great duty. Link, 
supra, supports this observation; however, the division's opinion takes 
an opposite view and indicates quite clearly that a client is not bound 


by the omissions, gross or otherwise, of his duly retained counsel. 


Moreover, this holding affecting the finality of a judgment as it 
does will frustrate rather than promote the orderly administration of 


justice. 


CONCLUSION 


The activity of the plaintiff's original attorney leading to dismissal 
of his case was clearly and accurately described as neglectful. The 
evidence is uncontradicted that the motion for reinstatement of the claim 
was filed long after the one-year bar of Rule 60(b). To avoid this 
sanction by stating that a client is not bound by the actions of his counsel, 
as the division has done, has no foundation in precedent or reason. The 
affirmance of the District Court's ruling is a matter of serious conse- 
quence to the whole legal profession and to those charged with the adminis- 
tration of justice. For these reasons, appellant asks that the Court con- 
sider the present case en banc. 

Respectfully submitted: 


JOSEPH S. McCARTHY 


JOSEPH P. CLANCY | 
745 Washington Building 
Washington, D. C. 
Attorneys for Appellant. 
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